IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY MJCCI : CIVIL ACTI ON
V.
THE HOVE DEPOT ; No. 00-4946

MEMORANDUM

WALDMAN, J. Decenber 18, 2001
This case involves a fal se statenent nade by
plaintiff's enployer to himupon his termnation.! Plaintiff has

asserted clains for breach of contract, wongful denial of a
bonus and nisrepresentation.? The case was renoved to this court
fromthe Bucks County Comon Pleas Court pursuant to 28 U. S. C
88 1441(a). The court has diversity jurisdiction. Presently
before the court is defendant's notion for sunmary judgnent.

In considering a notion for summary judgnent, the court
must determ ne whet her "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genuine issue of

! The correct spelling of plaintiff's nane is Miccie. Wy
plaintiff's attorney msspelled his client's nane in the caption
of his conplaint and, without noving to correct the caption, has
continued to msspell it in each subsequent subnission is not
altogether clear. Plaintiff has also failed correctly to
desi gnate the defendant which is actually Home Depot U S. A, Inc.
No party has noved to correct this m sdesignation

2 1n his conplaint, plaintiff sinply captions this claimas
one for "m srepresentation.” In his brief, however, he explains
that he neant thereby to assert clains for both fraudul ent and
negl i gent m srepresentation.



material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Gv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-nmovant. See id. at 256.

Al t hough the nmovant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary

judgnent with speculation or by resting on the allegations in his
pl eadi ngs, but rather nust present conpetent evidence from which
a jury could reasonably find in his favor. Anderson, 477 U S. at

248: Ri dgewood Bd. of Educ. v. N.E. for ME., 172 F.3d 238, 252

(3d Gr. 1999); Wllians v. Borough of Wst Chester, 891 F. 2d

458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184

(E.D. Pa. 1995).
From t he conpetent evidence of record, as
uncontroverted or otherwi se taken in the |light nost favorable to

plaintiff, the pertinent facts are as follow. Plaintiff was



hired by defendant as a back end adm ni strative receiver in
Novenber 1992. Between 1992 and his term nation in January 2000,
plaintiff was transferred between several of defendant's stores

i n suburban Phil adel phia. He was eventually pronoted to the
position of store manager. He was enployed in this capacity at
defendant's store in Wllow Gove in January 2000. Plaintiff was
at all tinmes an at-wll| enpl oyee.

During the period of plaintiff's enploynent, defendant
mai nt ai ned a stock option plan which was adm ni stered by a
commttee of the Board of Directors. Under the plan, the
commttee has discretion in selecting which enpl oyees and nenbers
of the Board who are not enployees are eligible to receive
options and under what terns. Options were issued to plaintiff
under six virtually identical Stock Option Agreenents (the
"Agreenents") which set forth the price at which and the
condi ti ons under which the options could be exercised. The
Agreenents provide that the options woul d becone exercisable in
increments of 25% of the total nunber granted on the first,
second, third and forth anniversaries of the grant date. The
options are inalienable, except by will or the | aws of descent
and expire ten years after the grant date.

The Agreenments contain a clause, set in bold type,

whi ch provide distinct rights for parties who are term nated for



cause and those who | eave enpl oynent for other reasons. The
Agreenments provide in pertinent part:

Upon the event of term nation of your enploynent .
[or] ceasing to maintain salaried payroll status while
conti nui ng enpl oynent, Option shares whi ch have not
becone exercisable as of the date of such event shal

i medi ately | apse. Option shares which are exercisable
as of the date of term nation of enploynment will |apse
unl ess exercised within a period of three nonths.

(enphasi s added). As to enpl oyees discharged for cause, the
Agreenents provide "[i]n the event of Discharge for Cause, al
Option shares, whether presently exercisable or not, shal

i mredi ately | apse and becone null and void on and as of the date

of term nation." (enphasis added).

In the sane paragraph, D scharge for Cause is defined
as follows:
"Di scharge for Cause" shall nean the term nation from
enpl oynment because of an event involving noral
turpitude or dishonesty, a gross failure or negligence
on the part of the associate to performhis or her
expected duties, a violation of the Conpany substance
abuse policies, or willful m sconduct or action by the
associate that is damaging or detrinental to the
Conpany. A determ nation by the Conpany that a
termnation is a Discharge for Cause will be concl usive
and bi ndi ng.
Plaintiff was suspended on January 24, 2000. On
January 27, 2000, he attended a neeting with JimAller,
def endant's human resource nanager, Bob W negardner, defendant's
di strict manager, and (via conference call) Jim Kane, the
regional vice president. Plaintiff was infornmed at this neeting

that his enploynent was being term nated for violation of conmpany

4



policy and procedures, specifically his intentional disregard of
the hiring systemrequired by a consent decree and falsification
of records.® This oral termination was acconpani ed by an

Associ ate Performance Notice ("Notice") which set forth in
witing the reasons for term nation.

After M. Kane's participation in the neeting ended,
plaintiff asked about the status of his stock options and health
benefits. M. Wnegardner stated that plaintiff had 90 days from
the date of his termnation in which to exercise any presently
exerci sable options. M. Aller stated that there would be no
interruption in nedical benefits coverage. These statenents were
factually incorrect. Defendant imrediately cancelled plaintiff's
medi cal benefits and stock options.

The Notice was signed by M. Wnegardner and had an
acknow edgnent line on which plaintiff affixed his signature. He
woul d not have done so had he known that the statenments about
benefits and stock options were incorrect.

Plaintiff was advised in February 2000 by Sm th Barney
that there were no exercisable options in his nanme pursuant to

the pertinent stock option agreenents. He then contacted M.

3 The consent decree provides that if "store nanagenent
purposefully hires an applicant or noves an associ ate w t hout
using this established system the Store Manager will be
i medi ately term nated. "



Aller. After contacting corporate headquarters in Atlanta, M.
Aller informed plaintiff that there were no exerci sabl e options.

Plaintiff clains that the statenments regardi ng nedi ca
coverage and stock options gave rise to a contract which
def endant breached. Plaintiff also clains that defendant refused
to pay hi man annual bonus to which he was entitled. He clains
that the statenents concerning nedi cal coverage and stock options
were actionabl e m srepresentations.

Plaintiff has conceded that he incurred no uncovered
medi cal expenses and "was term nated from enpl oynent before the
bonus was due." He acknowl edges that he has no viable claimfor
the bonus or for breach of contract and m srepresentation
predi cated on the statenment of M. Aller regarding nedical
benefits. This |leaves plaintiff's clains for breach of contract
and m srepresentation based on the statenent that plaintiff's
stock options could be exercised in the 90-day period follow ng
his termnation. Plaintiff contends this statenent resulted in
an enforceable oral contract or oral nodification of the terns of
the stock option plan and Agreenents.

Proof of an enforceable contract requires a show ng
that both parties manifested an intent to be bound by the terns
of the agreenent; terns which are sufficiently definite to be
specifically enforced; and, a nmutuality of consideration.

Channel Hone Centers v. Grossnman, 795 F.2d 291, 298-99 (3d GCr.




1986). Consideration is "an act, forbearance, or return prom se
bargai ned for and given in exchange for the original promse."

Uni versal Conputer Systens v. Medical Services Ass'n, 474 F.

Supp. 472, 477 (MD. Pa. 1979), aff'd, 628 F. 2d 820 (3d Gir.

1980); Cardanone v. University of Pittsburgh, 384 A 2d 1228, 1232

n.6 (Pa. Super. 1978).°%

The Agreenents governing the stock options plainly
provide that the options are imedi ately term nated upon
di scharge for cause. A determ nation of "cause" is expressly
commtted to defendant's unfettered discretion and is "concl usive
and binding." Thus, the pertinent statenent about the stock

options was nmade at a tinme when plaintiff had no entitlenent to

4 Defendant asserts w thout challenge that the existence
and terns of an oral contract nust be established by "clear and
preci se evidence." The court is satisfied, however, that an oral
contract may be established by a preponderance of the evidence.
See Robert Billet Pronmpbtions, Inc. v. IM Cornelius, Inc., 1998
W 721081, *13 (E.D. Pa. Cct. 14, 1998) (holding oral contract
nmust be proved by preponderance of evidence and rejecting
contention clear and convincing evidence is required); Steelwagon
Mg. Co. v. Tarnmac Roofing Systens, Inc., 862 F. Supp. 1361, 1365
n.6 (E.D. Pa. 1994), aff'd in part and vacated in part on other
grounds, 63 F.3d 1267 (3d Cir. 1995), cert. denied, 516 U S. 1172
(1996); Pinizzotto v. Parsons Brinkerhoff Quade & Douglas, 697 F
Supp. 886, 888 (E.D. Pa. 1988) (rejecting higher standard of
proof and uphol ding finding of oral contract from preponderance
of evidence). The same is true of an oral nodification of a
witten agreenent in the absence of an express provision
specifically prohibiting non-witten nodifications. See First
Nat. Bank of Pa. v. Lincoln Nat. Life Ins. Co., 824 F.2d 279, 280
(3d Cr. 1987); N colella v. Palnmer, 248 A 2d 20, 23 (Pa. 1968);
Sperra v. Urling, 188 A 185, 186 (Pa. 1936); Bentz v. Barclay,
144 A. 280, 282 (Pa. 1928); Koeune v. State Bank of Schuyl kil
Haven, 4 A 2d 234, 237 (Pa. Super. 1939).

7



the options. As noted, an enforceable contract requires

consi derati on on both sides. See Estate of Beck, 414 A 2d 65, 68

(Pa. 1980) ("[c]onsideration is a bargained for exchange,
evidenced by a benefit to the prom see and a detrinent to the
prom sor") (quoting WIliston on Contracts). See also Farnsworth
on Contracts 8 2.5 (2d ed. 2000) (gratuitous prom se is not
enforceable for |ack of consideration).

Plaintiff contends that his signing the Notice
constituted consideration. As plaintiff concedes in his
deposition, however, defendant could and woul d have term nated
hi m whet her he signed an acknow edgnent of the witten Notice or
not. Plaintiff contends that by signing the Notice, he waived
the right to contest his termnation. The Notice, however
inports no adm ssion or waiver by plaintiff of any kind. The
Notice is sinply a docunent formally setting forth defendant's
reasons for termnating plaintiff. The docunent nowhere provides
that plaintiff's signature serves as anything other than an
acknow edgnent of its receipt and does not purport to foreclose
any |l egal action based on the termnation.® The Notice is

legally insignificant. By signing the Notice, plaintiff did not

> Plaintiff also suggests that defendant ignored an
unspecified internal policy by not giving himcounseling and an
opportunity to avoid further inproper behavior before
term nation. There is, however, no conpetent evidence of record
of such a policy, let alone one applied to infractions such as
plaintiff's for which term nation was provided in a consent
decree. In any event, the Notice does not purport to preclude
plaintiff fromasserting any clai mbased on any contention.

8



confer anything of val ue upon defendant and gave up not hing
hi msel f. The incorrect representation about the stock options
was a gratuitous one.?®

An essential elenment of negligent and fraudul ent
m srepresentation is an injury proximately caused by a
plaintiff's justifiable reliance on the m srepresentation in

gquestion. See G bbs v. Ernst, 647 A 2d 882, 889-90 (Pa. 1994).

Even assuming plaintiff was justified in relying on an inpronptu
oral statenent about the stock options which contradicted the
plain witten ternms of the applicable Agreenents, plaintiff has
presented no conpetent evidence of injury resulting from any
reliance upon the statenent. As noted, plaintiff was no worse
off by signing the Notice and woul d have been in no better
position had he declined to sign.

Plaintiff has failed to present conpetent evidence
sufficient to sustain any of his clains. Accordingly,
defendant's notion will be granted. An appropriate order wll be

ent er ed.

6 Insofar as plaintiff suggests that the representation
amounted to an oral nodification of the Agreenents, an ora
nodi fication of a witten agreenent is also unenforceable in the
absence of consideration. See Pellegrene v. Luther, 169 A 2d
298, 299 (Pa. 1961).




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY MUCCI : ClVIL ACTI ON
V.
THE HOVE DEPOT ; No. 00-4946
ORDER
AND NOW this day of Decenber, 2001, upon

consideration of the defendant's Mdtion for Sunmmary Judgnent

(Doc. #8) and plaintiff's reply thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and accordi ngly JUDGVENT is ENTERED in the above action

for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.



